OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY - 


WASHINGTON, D. C. 


NOVEMBER 1947 


LEGAL REPRESENTATION 


The Judge Advocate General has noted with 
congern a recent official report of investi- 
gation of a collision in which a naval ve- 
hicle was involved. The operator of the na- 
val vehicle was issued a subpoena commanding 
him to appear in traffic court on a named 
day to answer charges of violating the State 
vehicle code. The naval officer who investi- 
gated the accident was of the opinion that 
the naval driver was not guilty of any vio- 
lations, believed that the matter was being 
handled in an arbitrary manner, and request- 
ed legal representation for the driver from 
the District Legal Officer and from the 
United States Attorney. 
by either office and the naval operator, who 


No action was taken 


was not represented by counsel, was founda 
guilty of a traffic violation. Subsequently 
the owner of the vehicle involved in the 
collision with the naval vehicle filed a 
claim for damages and cited the traffic 
court conviction to support his claim. 

In his official report on the accident, 
the investigating officer recommended that 
District Legal Officers furnish legal repre- 
sentation for naval vehicle operators in- 
volved in similar circumstances. 

Although a conviction on a charge of neg- 


ligence by a traffic court is not admissible 
as evidence in a subsequent civil action for 
damages, the traffic court not being a court 
of record, such conviction nevertheless 
often prejudices the interests of the United 
States. In this connection it is desirable 
in cases of doubtful liability where a claim 
for damages may be forthcoming, that opera- 
tors of naval vehicles be properly represent- 
ed by legal personnel when such operators 
are called before a traffic court to answer 
District Legal Offi- 
cers should, whenever practicable, furnish 
such assistance to activities which do not 
have a legal officer attached. 


charges of negligence. 


In the majority of cases the appropriate 
United States Attorney should not be request- 
ed to furnish legal assistance. In impor- 
tant cases, however, where the activity con- 
cerned and the District Legal Officer are 
unable to render proper assistance, the serv- 
ices of the United States Attorney may be 
obtained by requesting such assistance from 
the Judge Advocate General. The Departmert 
of Justice has assured this office that, 
upon request of the JAG, appropriate in- 
structions will be issued to the cognizant 
United States Attorney. 








WAIVER OF COLLISION CLAIMS— 
MARITIME COMMISSION VESSELS 


The initial issue of the JAG Journal fur- 
nished pertinent suggestions to Commands, 
which should have the misfortune to be re- 
quired to deal with collision matters in- 
volving naval vessels. These suggestions 
were directed primarily to the requirement 
that survey be made, both of the privately- 
owned vessel and of the Navy vessel, for the 
purpose of liquidating the collision dam- 
ages. During the war the American Merchant 
Marine was, to a large extent, Maritime Com 
mission-owned with the remainder being under 
charter to the Maritime Commission. As a 
consequence, survey procedure was often un- 
necessary and could be dispensed with. This 
Situation developed from the fact that, 
under the decisions of the Comptroller Gen- 
eral (6 Comp.Gen. 171; 9 Comp.Gen. 263), 
tort claims between Government Departments 
are waived. The basic principle, 
forth in the decisions, 


as set 
is that the appro- 
priations of one Government Department are 
not available for the repair of damage to 
vessels of another Government Department. 
The principle was reaffirmed recently in 
25 Comp. Gen. 49 when the Inland Waterways 
Corporation attempted to effect collection 
from the Navy Department for collision dam 
age to its barge. 

Particularly during the war it was an 
essential to avoid unnecessary activity as 
it was to care for all essential require- 
ments. Since so many Maritime Commission- 
Navy vessel collisions resulted in a waiver 


* 


TRANSFERS 


SVENSON, Lt.(jg) Harold W. - home (Los 
Angeles) to ConmNavBase, Terminal Island, 
for legal duties. 

CHERRY, Cdr. P. E. - from 3rd Legal Office 
to ComTEN as DLO. 

LYNGBY, Lt. Cdr. Alfred R. - ComEIGHT to JAG 

HELMS, Lt. Kenneth S. - home (Ardmore, Okla) 
to ComEIGHT for legal duties. 


Situation, the impression has become quite 
general that these situations are always in- 
stances of waiver. The purpose of this note 
is to express a word of caution. One, who 
checks the Department of Commerce’s publ ica- 
tion, Merchant Vessels of the United States, 
and find that the colliding merchant vessel 
is Maritime Commission-owned may now easily 
be led into error. Under. the new Merchant 
Ship Sales Act of 1946 (Pub. L. No. 321,79th 
Congress, 2nd Session, Ch. 82 (March 8, 
1946)), the Maritime Commission is bareboat 
chartering many Government-owned vessels in 
lieu of direct Government eperation through 
the Managing Agency contract. When the 
vessel is thus bareboat-chartered, that is, 
when the charterer mans and operates the 
vessel himself, commercial marine hull in- 
surance is carried. Collision liabilities 
are now those of the operator and its under- 
writers. The situation is thus completely 
identical to that of a non-Government- owned 
vessel. In such cases, instead of conclud- 
ing that a waiver situation still exists, 
collision should be reported, as in all 
other cases, to the Admiralty Section of the 
Office of the JAG, which will -check the 
status of the Maritime Commission vessel and 
advise whether a waiver exists. The trend 
as to the existence of waiver is now very 
much the reverse of the war situation, where 
the Navy major collision casualties were be- 
tween Government-owned vessels. 


* 


*RAUBER, Cdr. Louis J. - from Board to Re- 
view Discharges and Dismissals, Navy De- 
partment, to ComMARIANAS for legal duties. 

SCHMIDT, Lt. Cdr. Herbert T. - from NavScol- 
NavJustice to NAS ALAMEDA. 

BROOKS, Lt. Cdr. Tilden L. - from NAS 
ALAMEDA to ComSEVENTEEN for duty on 
his staff as DLO. 

LANCASTER, Lt. Cdr. Norman G. - from Com 
TWELVE to Mare Island, NSY. 
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THE LAW TRAINING PROGRAM 


Recognizing the great need for specially 
trained officers in the legal field, the 
Navy again as in prewar years, is assigning 
officers for training in the field of law 
under the supervision of the Judge Advocate 
General. 

Navy and Marine Corps officers selected 
for this course of instruction are enrolled 
in a law school in Washington during the 
academic year, attending regular classes of 
the university and following the standard 
schedule of courses. The course of instruc- 
tion extends over a period of three years, 
upon the completion of which the officers 
will be awarded LLB degrees and be prepared 
to take their examination for admittance to 
the bar. [In addition to the standards set 
for admittance to the bar and those estab- 
lished by the school, the Navy Department 
requires that the students include courses 
in Admiralty and International Law in their 
program. 

At the present time thirty-two naval and 
twelve Marine officers are attending law 
school under this program. Of this number, 
thirty-two are studying at George Washington 
University and twelve at Georgetown Univer- 
Sity, in accordance with their own selec- 
tion. Classes at the two schools are held 
only during the morning hours, after which 
the students return to the Navy Department 
for work in the various Divisions of the 
Judge Advocate General’s Office. Thus, the 
students receive practical as well as aca- 
demic training during their course of in- 
struction. In another day most lawyers re- 
ceived their legal education -through reading 
in an established lawyer's office, rather 
than through attendance at law school; the 
Navy program combines the virtues of both 
systems. This policy calls for periodic ro- 
tation of the students between the various 
Divisions of the Judge Advocate General's 
Office, and thus in addition to their formal 
training, they receive a thorough grounding, 
not only in practical legal problems, but 
particularly in naval law and disciplinary 
matters. 


B-12303 


The work of the students in the Yudge 
Advocate General’s Office is not solely for 
the benefit of the students themselves, but 
contributes materially toward lessening the 
work load in the Divisions of the Office. 
The students make up approximately twenty- 
five per cent of the officer personnel as- 
signed to the Judge Advocate General's Of- 
fice. Not only do they work half a day dur- 
ing the period they are attending school, 
but they report for full-time duty during 
the four summer months. 

The competition for assignment to duty 
as law students has been very keen, it hav- 
ing been necessary to consider carefully the 
records and qualifications of several hun- 
dred applicants before a final selection 
could be made. A glance at the records of 
these law students will reveal many of the 
most decorated younger officers of the naval 
service, as well as a most complete cross- 
section of varied experience. Despite the 
work load carried outside of law school, the 
scholastic attainments of officers under in- 
struction have been outstanding. For ex- 
ample, one of the postgraduate students was 
not only the top man academically in his 
class last year but was also selected to be 
president of the Student Bar at George Wash- 
ington University. Another student attained 
the highest academic average in the class of 
1948 at Georgetown and was chosen Editor- in- 
Chief of the Law Journal at that school. A 
recent graduate was selected at George Wash- 
ington for membership in the Order of the 
Coif, a national honorary legal society 
which limits its membership to students 
ranking scholastically in the upper ten per 
cent of their class. The postgraduate group 
yearly maintains an average well above the 
general average of the class. 

All students are receiving their train- 
ing under the Naval Academy Postgraduate 
School Training Program. This program has 
been extended in rare instances to permit 
completion of courses begun in other univer- 
sities, as in the case of one officer who 
attends Harvard University at this time. 





PRE-TRIAL EXAMINATION OF WITNESSES 


What with the radio and its soap operas, 
the motion pictures and their tense court- 
room scenes and the fiction writers and sen- 
sational detective novels the entertainment 
world is painting for the public a distorted 
picture of the lawyer at work. Every prose- 
cutor is depicted as low character who sup- 
presses evidence, accepts bribes, detours 
the truth and alternately roars like a lion 
and purrs like a kitten in the courtroom; 
his aim not the fair and impartial trial of 
a cause but convictions to .further his polit- 
ical career. Conversely, defense counsel 
invariably is a combination of detective, 
psychologist and pugilist who in the court- 
room fights fire with fire, exooses fraud by 
deceits of his own and by slashing cross- 
examination reduces witnesses to abject 
Undoubtedly, 
the entertainment world profits but the end 
product, to lawyers, is reflected in the un- 


willingness of witnesses to appear in judi- 


shapes of cowering humanity. 


cial proceedings where they may be subjected 
to unfair trial tactics. 

Very obviously, counsel in the Navy are 
not faced with the same problems as the 
civilian prosecutors or defenders. The 
Navy’s impartiality is absolute and unas- 
sailable. A trial judge advocate who 
amasses a string of dubious convictions is 
more likely to face a court himself than he 
is to gain a promotion or further his own 
interests. Defense counsel who promote mis- 
Carriages of justice by unethical trial 
methods will find themselves in no better 
state. Nor will mere perfunctory perform 
ance of duty in either role meet the high 
standards set by the Navy. The Navy wants, 
must have and will promote true justice by 
diligent investigation, impartial trial and 
careful, searching review. 

It is appreciated that much of what 
follows will be of benefit mainly to those 
without formal legal training, but there are 
many of our career lawyers who are relative- 
ly inexperienced in trial work and who will 
find a brief review beneficial. 


The trial of any legal action actually 


begins outside the courtroom, whether you 
are prosecuting or defending. It begins 
right now, if it has not begun long ago, 
with the realization and appreciation of 
your responsibility for bringing before the 
court the true facts concerning the matters 
at issue, since Truth is the only sound 
basis for conviction or acquittal. 

It continues with a careful, thorough 
study of all the factual statements submit- 
ted before trial to assist in trial, with 
study of the law applicable in the case and 
with the interview of probable witnesses. 

The initial interview with a witness is 
most important to both you and the witness. 
If you have not provided yourself with an 
adequate understanding of the facts you are 
starting from scratch in gaining the confi- 
dence of the witness. Without his confi- 
dence you will find him lacking incandor and 
unsure in his answers to questions. If you 
cannot obtain a full factual background 
without interviewing witnesses, you may help 
to gain their respect and confidence by dis- 
playing your knowledge of trial procedure as 
it will affect them. 

Normally the witnesses with whom we deal 
never have béen in a courtroom before, hope 
never to be again and wish ardently they 
were disentangled from the current experi- 
ence. Their only knowledge of trial pro- 
cedure is the distorted view provided by 
books, movies and radio. Therefore, a clear 
statement of the Navy’s utter impartiality 
is very much in order, followed by reassur- 
ance that Truth is impervious to attack by 
even the most unscrupulous cross- examiner. 
Allow the witness, next, to tell you what*he 
knows in his own way, without interruption; 
then question him on his statement, particu- 
larly as to significant gaps or omissions 
when such gaps would be unexpected had the 
witness been sure of his facts. The witness 
then should recount his knowledge of the 
facts as a coherent and connected sequence 
of events. 

Unless you, yourself, are convinced that 
a witness is telling you “the truth, the 
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whole truth and nothing but the truth" you 
should not put him on the witness stand. 
Truth is .eternal and immutabl«; it stands 
forth for inspection and invites it. It may 
be appreciated only by the intelligence and 
reason of human beings, whose mental powers, 
like their eyes, are three-dimensional. [ts 
many facets must be observed and tested by 
mentally “walking around” the story set up 
as “Truth”? to see whether its fair face is a 
false front, a shell concealing deceit and 
perjury. When-you are convinced that the 
witness has told you the truth, he may then 
be instructed how to tell the court the 
truth in answer to questions by either 
counsel. 


The additional time consumed in the pre- 


trial examination of witnesses is amply cdm 


pensated for by the more expeditious trial 
proceedings which result. While there is 
further, very tangible profit in shorter 
proceedings, precisg testimony and concise 
records, the true value lies in two factors 
of tremendous importance to the Navy, and 
to the Navy’s legal counsel. The first, 
ideally American in its aim and most worthy 
of achievement, is the virtual elimination 
of miscarriages of justice. The second is 
the re-education of naval personnel, with 
all its internal and public relation bene- 
fits, to participate in the Navy's orderly 
legal processes with full confidence in 
their integrity, and an awareness of the 
function of counsel in adducing only Truth. 


ADMINISTRATIVE LAW 


The Administrative Law Division continues 
to solve the many administrative problems 
submitted to it by commands, ashore and 
afloat. In the main, these problems can not 
be solved without reference to books, docu- 
ments and legal opinions not normally avail- 
able to those commands. They often require 
many days of research, and when other gov- 
ernment agencies are involved collateral- 
ly reference of the particular question must 
be made in order to reach a suitable conclu- 
Sion. ; 

It may be noted that, since the problems 
submitted for opinion are individual, not 
all opinions prepared have universal appli- 
cation - in fact, instances are infrequent 
in which the facts are identical with those 
in other individual cases. Hence, only 
brief digests of selected opinions are set 
out here, in a few of the instances in which 
the opinion might have plural application. 
This publication is not an expression of 
official opinion on any of the points cited; 
the following are listed for convenience in 
determining their possible application to 
current problems which may be confronting 
our readers. Copies of opinions may be re- 
quested if their applicability is indicated, 
and will be furnished except when the full 
opinion already has been set forth official- 
ly in a Court Martial Order. 
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Determination of the status of a Commis- 
sioned Warrant Officer, Retired, Inactive, 
who disappeared without trace. There is no 
presumption of death in such cases and the 
man must be carried on the rolls of the Navy 
until: (1) he is proven to be dead; (2) the 
standard period of seven years has elapsed 
during which time no intelligence has been 
heard from him and his absence continues to 
be unexplained iuring that period; or (3) he 
is proven to be alive. 

Interpretation of the Veterans’ Prefer- 
ence Act of 1944, defining the term “prefer- 
ence eligible”. Any honorably discharged © 
war service veteran whether performing such 
Service prior to or subsequent to the pas- 
sage of subject Act, is to be considered a 
“preference eligible” under Section 2 of the 
Act. It was further stated that a peace- 
time veteran can ¢laim no substantive pref- 
erence or privilege under Section 18 of the 
Act unless such peacetime Veteran canestab- 
lish a preference right acquired by Law 
prior to the effective date of the Act. 

Validity of the marriage of an enlisted 
man to a Chinese woman in a Buddhist cere- 
mony. Such a marriage is presumed to be 
valid until its validity is determined by a 
court of competent jurisdiction upon the 
petition of an interested party.. 

Of interest to Naval Activities is the 





opinion of the United States Court of Ap- 
peals for the District of Columbia in the 


case of Mitchell et al. v. Cohen and Mitch- 
ell et al: v. Hubickey (160 F. 2d 915) which 
contains a statement on who is an ‘‘ex-serv- 
iceman” within the meaning of the Veterans 
Preference Act of 1944. 

A civilian employee required to serve as 
a witness in a contested election case pur- 
suant to a subpoena of the House of Repre- 
sentatives is not entitled to court leave 
during the period of absence required to 
answer the subpoena. The act of 28 June 
1940, 54 Stat. 689, authorizes the granting 
of leave with pay to any employee of the 
United States who may be called for jury 
service in any state court or court of the 
United States but he would not be entitled 
to receive jury fees for such service. The 
act of 14 October 1941, 55 Stat. 737, author- 
izes civilian employees of the Government 
of the United States to testify as witnesses 
on behalf of the District of Columbia with 
out loss of salary or annual leave but they 
This 
Statute does not apply generally to em 
ployees of the Government testifying before 
courts of the United States but only in 
those cases where the District of Columbia 
is a party. 


would not be entitled to witness fees. 


The following was held in a case in- 
volving the payment of allowances under the 
Pay Readjustment Act of 1942 as amended: 
Pursuant to the Act of 15 May 1947, Public 
Law 55, 80th Congress, the 
Director of Dependents, Welfare Division, 
and the Officer- 
Discipline Division, Personnel 
Department, U. S. Marine Corps have been 
designated by the Navy and Marine Corps re- 
spectively as the officers who shall make 
the necessary determinations as to the good 


(1st session), 


Bureau of Naval Personnel, 
in- Charge, 


faith of the spouse in military ser@Vice at 
the time of a purported marriage and prior 
to a judicial annulment. 

Submitted for administrative determina- 
tion was the question of whether an enlisted 
man was entitled to pay for the period in 
which he was absent without leave as a re- 


* 


* 





sult, it was claimed, of a mental condition 


resulting from overseas duty. In view of 
the fact that no service was rendered to the 
government during the period of such un- 
authorized absence, it was determined that 
he was not entitled to pay despite the fact 
that no disciplinary action was taken based 
on the unauthorized absence. (JAG: II: HSS: em) 

Questions relating to the authority to 
permit service personnel and their depend- 
ents to occupy housing under the jurisdic- 
tion of the Navy on a rental basis without 
loss of rental allowances continues to 
occupy a considerable part of the time of 
this Division. The application of the law 
and the decisions of the Comptroller General 
to this subject is now pretty well stabi- 
lized but special situations continue to pre- 
sent themselves on which the Judge Advocate 
General is requested to render a legal 
During the past month these ques- 
tions involved quonset huts constructed for 
billeting enlisted men which were converted 
into apartments for enlisted personnel and 
their dependents; 


opinion. 


housing originally con- 
structed to house a contractor’s workmen and 
housing constructed for civilian employees. 

An opinion involved- the authority to use 
as a hostess house a building which had been 
constructed as public quarters. The legal 
question involved was whether such use was 
prohibited in view of the fact that one of 
the functions of a hostess house is to fur- 
nish lodging whereas the Act of 2 July 1945 
(59 Stat. 316; 37 U.S.C. Supp. V, 1lla) 
which authorizes the occupancy of Navy 
housing by service personnel on a rental 
basis excludes from this authority buildings 
constructed or designated as public quar- 
ters. It was held that there is no law 
which prohibits ,the use of a building for 
some other purpose than that for which it 
was constructed; that a hostess house when 
operated in strict accordance with the reg- 
ulations pertaining thereto does not con- 
stitute public quarters, and that so long as 
the lodging furnished is of an occasional 
nature and for short visits only there was 
no violation of the law. 


* 
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RESERVE BOARD 


A board has been convened by the Secre- 


tary of the Navy to inquire into the neces- 
sity for legislation to provide for the most 
effective composition, organization and 
maintenance of the Naval Reserve and Marine 
Corps Reserve. Rear Admiral John W. Roper, 


USN heads the board, which is composed of 
both regular and reserve officers of the 
Navy and Marine Corps. The board held its 
first meeting on 6 October in the Arlington 
Annex, adjourning thereafter to the Main 
Navy Building for its daily meetings. 


FORTHCOMING C M 0O’S 


It is planned to publish each month in 
THE JAG JOURNAL a brief explanatory state- 
ment of the legal points involved in various 
opinions of the Judge Advocate General is- 
sued during the preceding calendar month. The 
opinions selected for comment will be those 
which are considered as being of general in 
terest, and in each instance, will be pub- 
lished in full in Court-Martial Orders. It 
will be appreciated that these statements 
are informal comments and in no sense are 
intended for, nor can they be quoted, as 
cited, as statements of the law. 

A decision of the U. S. District Court is 
published, which denied a petition for a 
writ of habeas corpus. One of: the bases for 
the petition was that the record on which 
the petitioner was convicted showed no evi- 
dence upon which the conviction could have 
been based, and that, under the circum 
stances, a total absence of evidence viti- 
ated the court’s jurisdiction. The district 
court conceded the argument, but upon exami- 
nation of the record found that there was 
not a total lack of evidence, and, in con- 
sequence, denied the petition. 

Among the administrative opinions ren- 
dered by the Judge Advocate General was one 
in response to the inquiry of whether a 
mother-in-law was a dependent for dependent 
travel purposes. Based upon the statutes 
which are summarized in the opinion this 
question was answered in the negative. 

In another, the pay status of a person 
who had been absent over leave was involved. 
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Subsequent to his delivery to the naval 
authorities, a board of medical survey rec- 
ommended that, because of his mental con 
dition, he be discharged from the naval 
service as mentally unfit and that the pend- 
ing disciplinary action be dropped. This 
recommendation was followed. A claim was 
made for pay covering the over-leave period. 
The opinion notes that a claim for pay is of 
a civil nature, not dependent upon the out- 
come or absence of disciplinary action, that 
the claimant was absent during the period 
involved and ‘had rendered no service during 
that time. It was held that the claimant 
was not entitled to pay. 

The Judge Advocate General was also asked 
whether a certain building selected for pub 
lic quarters could be used as a hostess 
house. One of the points involved was 
whether or not the occasional use of such a 
house by a dependent of a person drawing a 
rental allowance or money allowance in lieu 
of quarters would deprive that person of the 
allowance. It was held, in this case, that 
the property could be so used, and that the 
loss of allowances would not result. 

Among the military law decisions to be 
published is one involving a nolle prosequi 
entered in a court-martial proceeding, with 
out the cons: it of the accused, at the end 
of the prosecution's case. It was held in 
that case that this was tantamount to acquit- 
tal and that further prosecution for the 
same offense was barred. 





Bottom row, left to right 


Lt. W. A. Savage, USN 

Lt.Cdr. R. E. Elliot, Jr., USN 
Lt.Cdr. T. H. Taylor, USN 
Lt.Cdr. J. W. Montgomery, USN 
Capt. J- P. O’Laughlin, USMC 
Capt. A. W. Valentin, US¥C 
Cdr. H. C. Lauerman, USN 
Lt.Cdr. A. H. Berndtson, USN 
Lt.Cdr. L. P. Gray, USN 

Capt. F. P. Barker, Jr., USMC 


Maj. O. 
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Second row, left to right 


V. Bergren, USMC 


Lt. E. R. Schwass, USN 
Le. @ L. Weat, UG 


Lt.Cdr. 
Lt.Cdr. 
Maj. M. 
Lt.Cdr. 
Lt.€dr. 
Cdr. D. 
Lt.Cdr. 


aa. 





H. Brittin, USN 
H. Kinney, USN 
Goodpasture, USMC 
H. Rood, USN 

J. Reidy, USN 
Pugh, USN 

B. Frazee, USN 

E. Barnett, USMC 
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Third row, left to right 


Lt.Cdr. J. E. Greenbacker, USN 
Lt.Cdr. W. J. Valentine, USN 
Lt. L. B. McCuddin, USN 
Capt. C. H. LeClaire, USMC 
Lt.Cdr. J. K. Taussig, USN 
Capt. M. Halstead, USN 

Cdr. H. M. Robinson, USN 
Cdr. J. A. Masterson, USN 
Lt.Cdr. W. A. Stevens, USN 
Lt.Cdr. W. A. McGuiness, USN 
Maj. A. H. Schierman, USMC 
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Fourth row, left to right 


Lt.Cdr. R. C. Benitez, USN 
Lt.Cdr. F. E. Rich, USN 
Lt.Cdr. H. B. Sweitzer, USN 
Lt. J. H. Gullett, USN 
Cdr. R. G. Bidwell, USN 


Maj. W. P. Oliver, USHUC 
Maj. W. C. Chamberlin, USMC 
Maj. G. M. Lhamon, USMC 
Lt.Cdr. A. G. Esch, USN 
Lt.Cdr. W. Keating, Jr., USN 


Lt. B. A. Goewey, USMC 





JURISDICTION 


The recent decision of the U. S. District 
Court for.the Eastern District of New York 
in the case of Chief Signalman Harold E. 
Hirshberg, USN, has been incorrectly quoted 
in newspaper articles dealing with the sub- 
ject. Accordingly the following facts are 
set forth for information. 

The opinion was rendered by Judge Clar- 
ence G. Galston upon a hearing of Hirshbergs 
petition for a writ of habeas corpus. In 
the petition the jurisdiction of the General 
Court Martial which convicted Hirshberg was 
assailed on several grounds. The District 
Court refused to sustain the contention of 
Hirshberg as to all of the grounds but one, 
but upheld him in his view that the Court 
Martial was without jurisdiction because he 
was honorably discharged and then reenlist- 
ed after the date of the alleged offenses 
and before he was ordered to trial. In 
brief, the District Court held that the Navy 
was without jurisdiction to try Hirshberg 
for an offense alleged, under the gth AGN, 
to have been committed in a prior enlist- 
ment. 

The District Court in passing upon, the 
other contentions, held that one who is a 
prisoner of war and is subject to the orders 
eof his captors does not lose his status as a 
member of the Navy; that the dual status of 
prisoner and member of the Navy is not be- 
yond the contemplation of the Geneva Conven 
tion of 1929, and its predecessors; that 
these conventions, while setting forth regu- 
lations for the conduct of prisoners of war, 
in no way relieves service personnel from 
compliance with the Articles for the Govern- 
ment of the Navy. A second contention fell 
because it was supported by Hirshberg’s con 
tention, already overruled, that he was not 
a member of the United States Naval forces 
at the time of the alleged offenses. 

The matter of the appeal from the deci- 
sion of the District Court is currently 
pending in the office of the Judge Advocate 
General. 


* * * 
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TORT CLAIMS 


The Federal Tort Claims Act became law on 
August 2, 1946, as Title IV of the Legisla- 
tive Reorganization Act of 1946 or Public 
Law 601 of the 79th Congress, second ses- 
sion, sec. 401-424. It may be located in 
the U. S. Code Congressional Service, 1946, 
Page 807, or LRNA, Bulletin 3-46, page 95- 
97. Its official citation will be 60 Stat. 
842-846, and it will be embodied in the 
United. States Code Annotated in Title 28 at 
section 921 note, 922, 931-934, 941-46. It 
has been amended already by Public Law 
324 of the 80th Congress, list session, Ch. 
446, August 1, 1947. This amendment allows 
the recovery of actual or compensatory dam- 
ages for wrongful. death in jurisdictions 
which formerly limited recovery to punitive 
damages. It also extends the statutory 
period for filing such suits to 2 August 
1948. 

The Navy General Claims Regulations pro- 
mulgated for the administration of Public 
Law 277, 79th Congress, published in Navy 
Department Bulletin, 46-194, 31 January 
1946; and in 1] Federal Register 1164-1172, 
31 January 1946; 34 Code of Federal Regula- 
tions 14.40-14.73 are applicable for the ad- 
ministrative settlement of claims under the 
Federal Tort Claims Act except insofar as in 
conflict therewith. Revised regulations are 
expected to be issued in the near future. 

Instructions issued pursuant to the Fed- 
erai Tort Claims Act may be found in: 

ALNAV 448-46, 12 August 1946 

11 Federal Register, Part II, #177A-page 187 
September 11, 1946 

JAG Itr dtd 10 January 1947, Subject: Proc-. 
essing claims for:and against the Navy- 
Published in Navy Department Bulletin 47- 
30, 15 January 1947. 

ALNAV 40-47, 5 February 1947 

C.M.O. 7-1947, page 230, where it was held 
that Federal Tort Claims Act was appli- 
cable to the Canal Zone. 

JAG Itr dtd 30 July 1947, Subject: Change in 
method of handling subrogation claims un- 
der Federal Tort Claims Act. 

Although it is only a year old many lead- 


R-12303 

















ing law review articles, 2 opinions of the 

Attorney General, 3 decisions of the Comp- 

troller General, and many Federal District 

Court cases have been written concerning its 

application. 

An especially valuable article appears in 
United States Law Week for 7 October 1947, 
Vol. 16, No. 13, page 2162, under the title, 
“One Year of Tort Claims Act”’’. 

Law Reviews: 

Gottlieb, I. M. The Federal Tort Claim 

Act-a statutory interpretation. 35 George- 

town Law Journal 1-67, November 1946. 
Federal Tort Claims Act. 56 Yale Law Review 

534-561, February 1947. 

Ash, E. and Schwartz, S.A. Federal Tort 
Claims Act-analysis of. 1947 Insurance 
Law Journal 111-119, February 1947. 

Borchard, E. Tort claims against govern- 
ment: municipal, state, and federal lia- 
bility.” 33 American Bar Association 
Journal 221-5, March 1947. 

Aron, H. G. Federal Tort Claims Act. Com- 
ments and questions for practicing law- 
yers. 33 American Bar Association Jour- 
nal 226-9, March 1947. 

Anderson, Leslie L. Recovery from the 
United States under the Federal Tort 
Claims Act. 3] Minnesota Law Review 456- 
478, April 1947. 

Gellhorn, Walter, and Schench, C. Newton. 
Tort actions against the Federal Govern- 
ment. 47 Columbia Law Review 722-741, 
July 1947. 

Federal Tort Claims Act. 42 Illinois Law 
Review 344-363, July-August 1947. 

Federal Tort Claims Act: Useful discussion 
at Fourth Circuit Conference. 33 American 
Bar Association Journal 857:°(10 pages), 
September 1947, 

Opinions of the Attorney General: 

40 Ops. Att’y Gen. No. 118, January 17, 
1947. Held that under section 403(a) of the 
Federal Tort Claims Act the head of a Feder- 
al agency may delegate to more than one sub- 
ordinate official of the agency, the author- 
ity to “consider, ascertain, adjust, deter- 
mine and settle” claims. 

40 Ops. Att’y Gen. No. 123, May 26, 1947. 
Held that the Federal Tort Claims Act does 
not affect the authority of the Inland 
Waterways Corp. to adjust administratively 
tort claims in amounts exceeding $1000 be- 
cause the Act authorizing such adjustment 
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was not repealed by section 424(a) of the 
Act. Section 424(a) was said to repeal 
only those laws with respect to claims cog- 
nizable under part 2 of the Act. Part 2 
confers authority to adjust claims where 


_total amount does not exceed $1000. By ‘way 


of analogy, the Attorney General gaid that 
the statute, authorizing the Secretary of 
the Navy to determine amounts due on claims 
not exceeding $3000 for damage done by Naval 
vessels, was ‘not included among those ex- 
pressly repealed. by Section 424(a). 

The decisions of the Comptroller General 
follow: Comp. Gen. Dec. of 29 August .1946-- 
B-59879 (26 Comp. Gen. 149) Held that all 
statutes providing for the administrative 
Payment of claims based on negligence accru- 
ing on and after 1 January 1945 have been 
repealed. The Federal Tort Claims Act is 
now the sole and exclusive statutory author- 
ity for the payment of such claims--but, so 
far as concerns non-negligence claims and 
those claims predicated on negligence which 
accrued prior to 1 January 1945, statutes 
providing for the payment thereof remain in 
full force and effect. 

Comp. Gen. Dec. of 6 January 1947--B- 
61757 Referred to previous decision cited 
above and held that the provisions of 22 USC 
277(e), which authorizes the International 
Boundary and Water Commission to settle 
claims arising out of its activities, were 
superseded with respect to negligence claims. 

Comp. Gen. Dec. of May 22, 1947--B-67574, 
(Unpublished) 15 Law Week 2661 Held that 
the Library of Congress, although a legisla- 
tive rather than an executive establishment, 
is a federal agency authorized to settle 
claims against the Government within the 
meaning of the Federal Tort Claims Act. “It 
was not the intent of Congress to exclude 
the activities of any employee of the Gov- 
ernment from its coverage except by specific 
mention, ” 

The following 8 District Court hold- 
ings will prove of interest, and should be 
read in their entirety for guidance. 
Federal District Court Cases: 

Englehardt v. U.S., 69 F. Supp. 451. 
Action for damages resulting from collision 
between private automobile and government 
vehicle may be maintained against the U.S. 
and owner of the private automobile as joint 
tort-feasors. - 
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Burkhardt v. U.S., 70 F. Supp.982. Ac- 
tion for wrongful death against the United 
States. Decedent, while a passenger in pri- 
vately owned vehicle, was killed in a colli- 
sion with Army truck on September 2, 1945, 
but action not brought until December 5, 
1946. Complaint dismjssed. Held: In Mary- 
land (Article 67, Sec. 3 of the Maryland 
Code of 1939) the twelve month period for 
bringing an action for wrongful death in a 
condition precedent to the right to maintain 
the action and not a mere limitation. Con- 
sequently, there was no right of action 
after expiration of one year from date of 
accident. 

Dickens v. Jackson, 71 F. Supp. 753. In 
action for personal injuries against the 
U.S. to dismiss the action as to the truck 
driver was granted on the grounds that the 
court had no jurisdiction because truck 
driver was-a resident of the same state as 
the plaintiff. 

Bullock v. U.S., U.S.D.C.,N.J., May 9, 
1947; 15 Law Week 2680. A tort action 
against U.S. under Act and against motor 
Carrier as joint tort-feasor, may not be 
maintained as against motor carrier in ab- 
sence of diversity of citizenship. 

Rutherford v. U.S., U.S.D.C. ,E.Tenn., 
June 19,1947; 16 Law Week 2034. 
ing officer who was involved in an automo- 


A recruit- 


bile accident while returning home in his 
own car from broadcasting Navy recruiting 


Program was not engaged in the performance 


* 


LAWS OF THE 


The following concludes the listing of 
the laws passed by the g0th Congress at its 
first session which relate to the Navy. 

Public Law 149, approved July 1, 1947, 
“To amend the Act entitled ‘An Act to pro- 
vide for the management and operation of na- 
val plantations, outside the continental 
United States’, approved June 28, 1944.” 

Public Law 150, approved July 1, 1947, 
“To authorize the Secretary of the Navy to 
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of assigned duties and therefore U.S. is not 
liable for injuries inflicted as a result of 
the accident. Act provides that term “act- 
ing within scope of his employment” in case 
of a member of the military or naval forces 
of the U.S. means “acting in line of duty”. 
Geeets wv. U.S... U.S.0.C... Uta, Juis 7. 
1947; 16 Law Week 2071. U.S. is liable 
under Act for death of fisherman who was 
struck by object falling from Army training 
planes during maneuvers conducted before War 
with Japan ended, since mere practice or 


training activities in wartime are not cor-., 


batant activities within Acts exenption. 

Commissioners of State Insurance Fund ‘v. 
U.8., BUS.8-C., B58. %.. Jaty Bt; c9e7: 
16 Law Week 2112. The one year limitation 
of the New York Workmen’s Compensation Law 
on injured employee’s right to bring third 
Darty negligence action does not bar such 
employee’s suit against the U.S. under Fed- 
eral Tort Claims Act brought after such 
limitations had lapsed but prior to expira- 
tion of the year after Federal Tort Claims 
Act became effective. 

Gid Colony Insurance Co. v. U.S., U. S. 
D. C., S. Dist. of Ohio, Western Div.Civil 
No. 792, Jume 17, 1947, 27 C.C.H., (Auto- 
mobile Cases) 896. Wherein the court grant- 
ed defendant’s motion to dismiss the action 
on the ground that the Federal Tort Claims 
Act does not authorize the maintenance of 
suits upon derivative claims. (Note- Plain- 
tiff excepts). 


* 


80th CONGRESS 


appoint, for supply duty only officers of 
the line of the Marine Corps, and for other 
purposes’”’. 

Public Law 151, approved July 1, 1947, 
“To amend the Acts of October 14, 1942 (56 
Stat. 786), as. amended, and November 28, 
1943 (57 Stat. 593), as amended, so as to 
authorize transportation of dependents and 
household effects of personnel of the Navy, Ma- 
rine Corps, and Coast Guard to overseas bases”. 
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Public Law 153, aprroved July 1, 1947, 
‘“*To amend existing iaws relating to military 
leave of certain employees of the United 
States or of the District of Columbia so as 
to equalize rights to leave of absence and 
reemployment for such employees who are mem- 
bers of the Enlisted or Officers’ Reserve 
Corps, the National Guard or the Naval Re- 
serve, and for other purposes’”’ 

Public Law 157, approved July 1, 1947, 
“Authorizing the erection in the District of 
Columbia of a memorial to the Marine Corps 
dead of all wars”. 

Public Law 158, approved July 1, 1947, 
“To further amend section 10 of the Pay Re- 
adjustment Act of 1942, so as to provide for 
the clothing allowance of enlisted men of 
the Army, Marine Corps, and Marine Corps 
Reserve’’. 

Public Law 160, approved July 2, 1947, 
“To authorize the transfer to the Panama 
Canal of property which is surplus to the 
needs of the War Department or Navy Depart- 
ment ’’. 

Public Law 162, approved July 7, 1947, 
“For the establishment of the Commission on 
Organization of the Executive Branch of the 
Government ”’. 

Public Law 178, approved July 11, 1947, 
“‘To- amend the Act of July 24, 1941 (55 Stat. 
603), as amended, so as to authorize naval 
retiring boards to consider the cases of 
certain officers, and for other purposes”. 
(Public Law 178 - 1. 
retired for physical disability during World 
War II in their permanent rank. By the Act 
of June 21, 1930, they were advanced on the 
retired list to the highest rank held in 
World War I, but their retired pay was not 
affected. Many were then recalled to active 
duty in World War II at this higher rank and 
about 50 suffered further physical disabil- 
ity. Before the enactment of this law they 
were entitled only to 75% of the pay of 
their permanent rank held in World War I. 
This law changed it so that they could be 
retired at 75% of the pay of the rank held 

in World War II. 

2. The Act of August 10, 1946, had as 

purpose the enabling of former enlisted men 


Certain officers were 


who accepted commissions to retire for dis- 
ability at 75% of the pay of their commis- 
sioned rank. During the course of its legis- 
lative history, when it was amended on the 
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floor and in committee, a clause was inad- 
vertently omitted. 


Pecause of this omission 
about 50 former enlisted men could not gqual- 
ify under its terms. Public Law 178 recti- 
fied this mistake. ) 

Public Law 181, approved July 11, 1947, 
“To reimburse certain Navy personnel and 
former Navy personnel for money stolen or 
obtained through false pretenses from them 
while they were on duty at the United States 
naval training station, Farragut, Idaho”. 

Public Law 199, approved July 18, 1947, 
“To provide for the performance of the 
duties of the office of President in case of 
the removal, resignation, death, or inabili- 
ty both of the President and Vicé President”, 

Public Law 202, approved July 18, 1947, 
“Making appropriations for the Navy Depart- 
ment and the naval service for the fiscal 
year ending July 30, 1948, and for other 
purposes ’’. 

Public Law 204, approved July 18, 1947, 
“Authorizing the President to approve the 
trusteeship agreement for the Territory of 
the Pacific Islands”’. 

Public Law 206, approved July 21, 1947, 
“To authorize the Director of the United 
States Geological Survey to produce afd sell 
copies of aerial or other photographs and 
mosaics, and photographic or photostatic re- 
productions of records, on a reimbursement 
of appropriations basis”. 

Public Law 213, approved July 22, 1947, 
“To amend the Act approved December 28, 1945 
(Public Law 271, Seventy-ninth Congress), 
entitled ‘An Act to expedite the admission 
to the United States of alien spouses and 
alien minor children of oitizen members of 
the United States armed forces’’’. 

Public Law 216, approved July 23, 1947, 
“To incorporate thé AMVETS, American Veter- 
ans of World War II". 

Public Law 219, approved July 23, 1947, 
“To integrate certain personnel of the for- 
mer Bureau of Marine Inspection and Naviga- 
tion and the Bureau of Customs into the Reg- 
ular Coast Guard, to establish the permanent 
commissioned personnel strength of the Coast 
Guard, and for other purposes”. 

Public Law 236, approved July 25, 1947, 
“To amend section 12 of the Naval Aviation 
Cadet Act of 1942, as amended, and to amend 
section 2 of the Act of June 16, 1936, as samend- 
ed, so as to authorize lump-sum pay- deceased 
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officers without administration of estates”, 

Public Law 248, approved July 26, 1947, 
“Authorizing the Comptroller General of the 
United States to allow credits to and re- 


lieve certain disbursing and certifying 
officers of the War and Navy Departments in 
the settlement of certain accounts”. 

Public Law 253, approved July 26, 1947, 
“To promote the national security by provid- 
ing for a Secretary of Defense; for a Na- 
tional Military Establishment; for a Depart- 
ment of the Army, a Department of the Navy, 
and a Department of the Air Force; and for 
the coordination of the activities of the 
National Military Establishment with other 
departments and agencies ‘of the Government 
concerned with the national security’’. 

Public Law 254, approved July 26, 1947, 
“To amend the Armed Forces Leave Act of 1946 


to provide that bonds issued under such Act” 


shall be redeemable at any time after Sep- 
tember 1, 1947, to permit settlement and 
compensation under such Act to be made in 
cash, and for other purposes”. 

Public Law 260, approved July 30, 1947, 
“To transfer jurisdiction of certain lands 
comprising a portion of Acadia National 
Park, Maine, from the Department of the In- 
terior to the Department of the Navy, and 
for other purposes”. 

Public Law 263, approved July 30, 1947, 
“To amend the Civil Service Retirement Act 
of May 29, 1930, as amended, to provide for 
the return of the amount of deductions from 
the compensation of any employee who is sep- 
arated trom the service or transferred to a 
position not within the purview of such Act 
before completing ten years of service”’. 

Public Law 302, approved July 31, 1947, 
“To authorize the Secretary of the Navy to 
establish a postgraduate school at Monterey. 
California”. 

Public Law 303, approved July 31, 1947, 
“To establish the United States Naval Post- 
graduate School, and for other purposes”. 

Public Law 306, approved Aug. 1, 1947, 
“To provide appropriate lapel buttons for 
widows, parents, and next of kin of members 
of the armed forces who lost their lives, in 
the armed services of the United States in 
World War II” 

Public Law 313, approved Aug. 1, 1947, 
“To authorize the creation of additional 


positions in the professional and scientific 
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service in the War and Navy Departments”. 

Public Law 314, approved Aug. 1, 1947, 
“To amend section 1] of the Act of July 20, 
1942 (56 Stat. 662), as amended, relating to 
the acceptance of decorations, orders, med- 
als, and emblems by officers and enlisted 
men-of the armed forces of the United States 
tendered them by governments of cobelliger- 
ent nations, neutral nations, or other 
American Republics” . (Public Law 314 amend- 
ed Public Law 58 (supra) to include former 
officers and enlisted men of thearmed serv- 
ices. ) 

Public Law 316, approved Aug. 1, 1947, 
“To amend section 200 of Public Law 844, 
Seventy- fourth Congress, June 29, 1936, to 
permit recognition of officers and enlisted 
men retired from the military and naval for- 
ces of the United States as representatives 
of certain organizations in the presentation 
of claims to the Veterans’ Administration”. 

Public Law 319, approved Aug. 1, 1947, 
“To authorize conversions of certain naval 
vessels”. 

Public Law 321, approved Aug. 1, 1947, 
‘To authorize relief of accountable officers 
of the Government, and for other purposes’’. 

Public Law 324, approved Aug. 1, 1947, 
“To amend the Federal fort Claims Act’’. 

Public Law 325, approved Aug. 4, 1947, 
“To amend section 14 of the Veterans’ Pref- 
erence Act of June 27, 1944 (58 Stat. 387)”. 

Public Law 327, approved Aug. 4, 1947, 
“To establish a commission to formulate 
plans for the erection, in Grant Park, Chi- 
cago, Illinois, of a Marine Corps memorial”, 

Public Law 337, approved Aug. 4, 1947, 
“To revise the Medical Department of the 
Army and the Medical Department of the Navy, 
and for other purposes”. 

Public Law 338, approved Aug. 4, 1947; 
‘*To increase the minimum allowance payable 
for rehabilitation in certain service- 
connected cases’’. 

Public Law 350, approved Aug. 4, 1947, 
“To amend the Armed. Forces Leave Act of 1946 
approved August 9, 1946 (Public Law 704, 
Seventy-ninth Congress, second session, 60 
Stat. 963), and for other purposes”. 

Public Law 358, approved Aug. 4, 1947, 
“Fixing the date of meeting of the second 
regular session of the Eightieth Congress”’. 

Public Law 364, approved Aug. 5, 1947, 
‘*To authorize leases of real or personal 
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property by the War and Navy Departments, 
and for other purposes”’. 

Public Law 365, approved Aug. 5, 1947, 
“To provide additional inducements to physi- 
cians, surgeons, and dentists to make a 
career of the United States military, naval, 
and public health services, and for other 
purposes’’. 

Public Law 367, approved Aug. 5, 1947, 
“Relating to the income-tax liability of 
members of the armed forces dying in the 
(Public Law 367 - under previous- 
ly existing law members of the armed serv- 
ices who died or die while in the Army, 
Navy, etc., between Dec.. 7, 1941 and Jan. 1, 
1948, are exempted from paying an income tax 
for the year in which they die. Further, 
any income tax paid after death could he re- 
funded, but income taxes paid before death, 
except as to the year in which the death 
This law 


service”’. 


occurred, were not refunded. 
corrects this last inequality. 

Public Law 368, approved Aug. 5, 1947, 
“To amend the Act entitled ‘An Act to pro- 
vide for the evacuation and return of the 
remains of certain persons who died and are 
buriéd outside the continental limits of the 
United States’, approved May 16, 1946, in 
order to provide for the shipment of the re- 
mains of World War II dead to the homeland 
of the deceased or of next of kin, to pro- 
vide for the disposition of group and mass 
burials, to provide for the burial of un- 
known American World War II dead in United 
States military cemeteries to be established 
overseas, to authorize the Secretary of War 
to acquire land overseas and to establish 
United States military cemeteries thereon, 
and for other purposes ’’. 

Public Law 373, approved Aug. 6, 1947, 
“To define the functions and duties of the 
Coast and Geodetic Survey, and for other 
purposes’’. 

Public Law 381, approved Aug. 7, 1947, 
“To provide for the promotion and elimina- 
tion of officers of the Army, Navy, and 
Marine Corps, and for other purposes”. 

Public Law 384, approved Aug. 8, 1947, 
“To terminate certain tax provisions before 
the end of World War II”. (Public Law 384 - 
its main effect is to extend the $1500 in- 
come tax exemption which officers have and 
100% tax exemption which enlisted men have, 


until January 1, 1949. Other provisions 
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affect free importation for members of 
the armed forces of other United Nations, 
and free entry of gifts for members of the 
armed services of the United States (retains 
with certain limitations). 


NEAR MISS 


Our aim in presenting the article on the 
Administrative Report in the September .issue 
of the JAG Journal was to simplify the pro- 
cedure. We seem to have been off the tar- 
get, however, as to the first full paragraph 
on page 13, which covered the determination 
of misconduct and line of duty. While each 
sentence of the paragraph was factually 
correct the paragraph as a whole required 
re-reading and study. The following is 
offered, therefore, to clear up any mis- 
understanding of its meaning. 

If the injury, disease, or death was not 
the result of the person’s own misconduct 
and was incurred while he was in the active 
service of the naval forces, a finding of 
line of duty is mandatory, irrespective of 
whether he was actually performing his as- 
signed duties or was on authorized liberty 
or leave. This is true whether or not the 
injury, disease, or death was service- 
connected. Ef the injury, disease,or death 
was the result of a person’s own misconduct, 
a finding of not in line of duty is manda- 
tory. An injury may be not the result of a 
person’s own misconduct and yet be incurred 
not in line of duty when, at the time of in- 
jury, the person was not in the active serv- 
ice of the naval forces, as for example 
AWOL or in the status of a deserter. 





NOTICE! 


No, you haven’t Rip Van Winkled a 
month out of your lives; we have dated 
the third issue of the JAG JOURNAL in 
November instead of October in order to 
establishaprinting schedule which per- 
mits more timely distribution. The 
tentative schedule which had been set up 
for us resuited in distribution of an 
issue inthe first week of the faql lowing 
month. 











NAVY PERSONNEL SALVAGE CLAIMS 


The publicity attaching to the litiga- 


tion following the salvage services render- 
ed to the German Motor Vessel ODENWALD by 
the USS OMAHA in November 194] has given 
rise to copsideralble inquiry and to some mis- 
understanding with respect to the ability of 
Navy personnel tomaintain cl aims for salvage. 

The circumstances are quite well known. 
The USS OMAHA and USS SOMERS, while on 
neutrality patrol half way between Brazil 
and Africa, sighted smoke on the horizon. 
The smoke was from a German merchantman, 
The ODENWALD, which was flying the American 
flag and carried the name, “WILLMOTO, 
PHILADELPHIA”’ on her stern. As the OMAHA’S 
boarding party approached, the Germans com- 
pleted the scuttling arrangements and aban- 
doned the ODFNWALD. The arrangements, how- 
ever, were ineffective. After strenuous 
efforts, the ODENWALD’S flooding was con- 
trolled, the vessel’s diesel engines start- 
ed and she was eventually brought into San 
Juan, Puerto Rico. At the direction of the 
Secretary of the Navy and with the apnvroval 
of the President, a libel was filed for 
salvage. This was in the name of the 
United States, as owner of the OMAHA and 
SOMERS, and on behalf of the crews of both 
vessels. There the matter rested for the 
nation was very soon at war. 

The ODENWALD litigation came on for trial 
in 1947, and on April 30th, U.S. District 
Judge Robert A. Cooper filed his opinion 
making a very substantial salvage award. 
The salved values were approximately $3,000, 
000. Each member of the “official’’ boarding 
and salvage party, which went from the OMAHA 
to the ODENWALD and successfully undid the 
efforts of the German crew to scuttle the 
ODENWALD, received the sum of $3,000. Crew 
members from the OMAHA and SOMERS, who were 
not ahoard the ODENWALD, received two 
months’ pay and allowances. 

There. has been abroad the general im- 
pression that it has been the administrative 
policy of the Navy Department not to claim 
salvage in cases where naval vessels have 
effected rescues or performed salvage serv- 
ices. This policy is very much akin to the 
Coast Guard policy in performing similar 
services. However, any such waiver is a 
matter of administrative determination. The 


legal right to effect collection cannot be 





successfully contraverted. Shortly after 
World War I the right of the United States 
to sue, in its sovereign capacity, for sal- 
vage was questioned. The case of Western 
Hope - Impoco (287 F.400,5S.D.N.Y. 1922) set 
the matter at rest. The OMAHA decision con- 
firms this finding: ‘There is nothing in 
the law forbidding collection of salvage by 
the United States. It is true that it is 
very seldom claimed but this is merely self 
denial on the part of the Government and it 
does not preclude salvage award to the 
United States.”’ 

The administrative policy of the Navy De- 
partment has precluded Navy personnel from 
instituting suit for salvage performed as a 
part of official duties. Such action is 
obviously essential to make effective any 
waiver of salvage by Government-owned ves- 
sels. The ODENWALD situation is a matter 
where the Secretary of the Navy expressly 
directed that claim be made and that the 
crews of the naval vessels be included in 
the libel. 


stood as an exception to the general rule 


It must, therefore, be under- 


and to depend upon the circumstances of the 
particular case. The reason for the excep- 
tion is best appreciated by contemplating 
Under the 
circumstances it was concluded justifiable 


the situation then existing. 


to enforce the full legal measure of the 
salved vessel’s legal liability. 
Approximately 880 naval personnel are in- 
volved. As soon as the opinion came down, 
JAG proceeded to circularize personnel, 
advise them of the situation, furnish a copy 
of the opinion and indicated to personnel 
how they should proceed toobtain their share 
of thesalvage award by forwarding to the JAG 
a communication to accomplish this purpose. 
The ODENWALD interests have taken an 
appeal from the District Court’s decision so 
that the distribution of the salvage award 
was automatically delayed until the appeal 
should be disposed of. At that time payment 
will be effected. As far as Navy personnel 
are concerned, particularly other situations 
of where rescues were performed under most 
hazardous situations and with great risks, 
the financial remuneration moving to the 
OMAHA and SOMERS crews must be understood 


as a situation resting upon the peculiar 


circumstances of the blockade runner. 
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